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EDITORIAL NOTES. 


The death of Chancellor McGill, of this state, which occurred 
on the morning of April 21, was not wholly unexpected, and yet was suc- 
den, it having been supposed that he would survive at least some months 
longer. The Chancellor’s death was wholly occasioned by overwork, 
according to the testimony of his physician and friends. There is no 
question that he was held in high esteem by all the members of the Bar 
for his painstaking, judicial labors, which, we are told, frequently extended 
through nearly all the night, and for his uniform courtesy to all members 
of the Bar. Elsewhere appears a sketch of his active and useful life, 
taken mostly from the Jersey City “Evening Journal.” But it is quite as 
interesting to read the favorable comments passed upon him by surviving 
members of the judiciary of this state, whose views appeared in the New- 
ark “Sunday Call” of April 22: 

Mr. Justice Dixon said: “Learned, clear thinking and conscientious 
in his work, courteous to the Bar and companionable among his asso- 
ciates, Chancellor McGill deserved the universal esteem which he re- 
ceived.” Mr. Justice Van Syckel said: “The loss to the state, to the 
judiciary and to the Bar by the death of Chancellor McGill will be deeply 
felt. His long association with the members of the court won for him 
their confidence, their esteem and their affectionate regards.” Said Mr. 
Justice Depue: “His great abilities, his integrity and his many other ex- 
cellencies of character would have made him conspicuous anywhere. To 
the state, Chancellor McGill’s death will be a great blow; to his friends 
the loss will be irreparable.” Mr. Justice Gummere said: “That the death 
of the Chancellor is a great loss to the commonwealth every citizen knows, 
but the extent of that loss none can appreciate so well as his associates 
upon the Bench. By reason of his knowledge of the law, his sound com- 
mon sense and the thorough conservatism of his character, he was, in fact, 
as well as by virtue of his office, the head of the judiciary of the state. 
The accuracy of his conclusions, combined with the clearness with which 
he always stated the grounds upon which they rested, made him inval- 
uable in the conferences of our court of last resort.” Vice Chancellor 
Pitney spoke of him as “an able, conscientious, faithful, hardworking 
judge, an ideal gentleman, and in courtesy was unvarying toward all,” and 
Vice Chancellor Emery said: “Chancellor McGill possessed a rare com- 
bination of qualities for his high office; great ability and legal learning, 
great industry and devotion to duty, a natural calm, fair-mindedness and 
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inexhaustible patience, and, above all, the strong moral sense and fibre 
which made all these qualities aids to the administration of justice.” Mr. 
Justice Collins remarked that “he was conscientious and able as a judge 
and most lovable as a man,” and Governor Voorhees is reported as say- 
ing: “Honest and plain, he had the implicit confidence of the entire Bar. 
Courteous and obliging, he was a favorite of all who came in contact with 
him. His remarkable ability as a jurist has never been questioned.” 





The king is dead; long live the king! The Chief Justice of the state, 
Mr. William J. Magie, succeeds to the office of Chancellor by appointment 
from the Governor, and the oath of office was administered to him in the 
State Capitol on May 2, by Mr. Justice Depue, between eleven and twelve 
o'clock; and a little later Chancellor Magie administered the official oath 
to Mr. Justice Depue, which made the latter the Chief Justice of the 
Supreme court of New Jersey. While, at the present writing, no 
announcement has been made of the appointment of a successor to Mr. 
Justice Depue as a Supreme court judge, yet it is currently reported that 
County Judge J. Franklin Fort, of Newark, will receive the honor. Both 
the appointments of Chancellor and Chief Justice have received the unani- 
mous approbation of the Bar of this state. No better selections could 
have been made. During the term of office of Chief Justice Magie, his 
great ability as a jurist, his uniform courtesy, his excellent memory and 
his genera! disposition to please, while, at the same time, doing unswerv- 
ing justice, have given him a high reputation, which will undoubtedly 
be enhanced in the still higher office to which he has been called. It is 
to be hoped that his health will permit him to execute all the duties of 
his high position with the same promptitude and thoroughness which 
have ever characterized his official life. And it is also to be trusted that, 
with the examples of several former Chancellors before him, he will so 
far spare himself from undue exertion that he will not become a victim 
to overwork, which seems to have been constantly associated of late with 
the office of Chancellor. 





It must be gratifying to the new Chief Justice to have at length 
obtained the position to which he has long been entitled by reason of his 
splendid and unusual career upon the Bench. The name of Mr. Justice 
Depue has for a quarter of a century past been synonymous with integrity, 
fidelity, prudence and success as a Supreme court judge. He has few 
compeers in this country. At his time of life (he is past seventy-three 
years of age) he is still in the full vigor of his powers, and, like Glad- 
stone, it may be expected of him that his last days will be his best days, 
and those most useful to his state. 


The committee appointed by the State Bar Association to suggest a 
revision of the system of the courts in New Jersey, is, we are glad to note, 
actively at work. The committee is composed of Judge J. Franklin Fort, 
of Essex county, chairman, and Senator Joseph Cross, of Union county; 
James J. Bergen, of Somerset; A. Q. Garretson, of Hudson; Clement H. 
Sinnickson, of Salem; Eugene Stevenson, of Passaic; D. O. Watkins, of 
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Gloucester; Allen Strong, of Middlesex, and Robert Woodruff, of Mercer. 
Attorney-General Samuel H. Grey, the president of the State Bar Asso- 
ciation, is also ex-officio a member of the committee. It is a strong com- 
mittee. One of the subjects which this committee has under considera- 
tion is the abolition of the present Court of Errors and Appeals and the 
institution of an Appellate court in its place. So far as can be gleaned 
from reports of the meetings held by the committee this proposition of a 
separate Appellate court is likely to be favored by it, and, if it is, without 
doubt, the State Bar Association will approve of the proposed change. 
Of course the scheme contemplates an entirely new court, in which neither 
the chief justice nor the associate justices would sit. The court would 
have no original jurisdiction, but would sit independently and hear and 
decide all cases on final appeal. It is not likely that the Chancery court 
will be altered, either as to its existence or present constitutional jurisdic- 
tion. There was a time a few years ago when there was prevalent a 
feeling among the Bar of the state that the Chancery court should be 
abolished, but to-day it is by far the most popular court in New Jersey, 
as proven by the immense growth of its business for twenty years past 
and the decadence of business in the law courts. The machinery of the 
court itself is so simple, and the provisions for the decision of grave 
questions by learned judges, without the intervention of juries, so accept- 
able, that its popularity cannot fail to increase rather than decrease as 
time goes on. Perhaps we ought to say that in one matter there is like- 
lihood that the committee may recommend a change in Chancery proced- 
ure. It is to give the vice chancellors power to sign decrees in all cases 
where they hear causes, thus making them more actually a part of the 
Chancery court. The required signature of the chancellor is at present a 
mere formality, and may as well be dispensed with. It is said, also, to 
have been proposed in the committee meetings that the Circuit courts of 
the state shall have common law jurisdiction concurrent with the Supreme 
court, and any final judgment of a Circuit court may be docketed in the 
Supreme court, and shall operate as a judgment obtained in the Supreme 
court from the time of such docketing. The effect of this will be that 
writs of error, to remain final judgments in the Circuit courts and the 
inferior courts of Common Pleas and upon all indictments, shall be re- 
turned directly to the Court of Errors and Appeals. It has been still fur- 
ther suggested in committee that there be a change in present arrange- 
ments of the Pleas judges; that in large counties, like Essex and Hudson, 
two Common Pleas judges may be appointed when the business of that 
court warrants such action, a condition which it is believed will exist 
before long in both Essex and Hudson. It is also proposed to arrange 
that in the opposite contingency, where there is practically little Common 
Pleas work in a county, one judge can handle the business of two coun- 
ties and thus equalize the Common Pleas construction and procedure 
throughout the state. To this there ought to be no objection. 





Some students at law affect to find very obstruse language in Black- 
stone’s “Commentaries,” and complain that nothing is quite so dry as his 
unfolding of the law of legal tenure, socage, etc.; but what would these 
young men think if they were obliged, as medical students, to grapple 
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with some such articles as those which appear from time to time in the 
medical works and journals of the country? For example, with five such 
sententious and lucid paragraphs as in one of the late numbers of the 
New York “Medical Record:” “Dr. Kinnicutt said that an increase in the 
eosinophilic cells had been noted in various pathological conditions. 
Chief among these were bronchial asthma,spleno-myelogenous leukaemia 
and certain affections of the skin, pemphigus, psoriasis, prurigo and 
chronic eczema. Concerning the nature of the eosinophilic granules and 
the origin of the cells containing them, varied views were held. The view 
most generally held was that they were developed from the polymor- 
phonuclear neutrophiles by a kind of ripening process. Brown was led to 
believe, from his study of cases of trichinosis, that the transformation 
occurred in the muscles.” 


It used to be supposed, and probably correctly so, that one of the 
most underpaid offices in the state was that of lay judge of the Court of 
Errors and Appeals. But an exchange, which has recently looked into 
the matter, says that last year the minimum of salaries and fees paid was 
$464 and the maximum about $3,000. A general circulation of these 
figures is likely to make a horde of applicants for this position in the 
future. We may add that we do not doubt that at least some of the 
judges, who received pretty fair salaries last year, really earned the money 
and we could name them; but perhaps distinctions would be invidious. 


The new general school law has gone into effect and already the city 
attorneys of Jersey City and Paterson have declared many of its provisions 
unconstitutional. A fairly careful examination of the law, and a com- 
parison with the law which has been on the statute book for some time 
past, shows that the changes made have not been radical, and that some 
of the very provisions which are now declared unconstitutional have been 
operative for five, or ten, or more years. The fact is, it is getting to be 
more and more the custom for attorneys of municipal corporations, espe- 
cially if they are young men, to pick flaws in enactments, and to give a 
rather hasty opinion that such and such features of legislative acts are con- 
trary to the state constitution. This custom would be more honored in 
its breach than in its observance. The people are supposed to obey the 
laws of their state until the constituted authorities, usually the Supreme 
court, and, after it, the Court of Errors and Appeals, have decided, upon 
full hearing, that such laws are invalid. Twenty years ago it was a rare 
thing for the constitutionality of an act to be attacked; or, if it was, it was 
not by deliberately written advice to a municipality or corporate body to 
disregard the law upon constitutional grounds. If any advice was then 
tendered, it was to obey the law first and then seek in a proper way to 
have the courts construe it. That was as it should be. We cannot con- 
ceive of anything more harmful to the state at large than to have the im- 
pression become prevalent that laws should be disregarded by boards of 
education, boards of public works, boards of chosen freeholders, city 
councils, etc., until the Supreme court has first actually declared the law 
valid. Such a course makes every body of citizens and every individual 
citizen the sole judge of what law to obey, or disobey, until some indefinite 
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time in the future. This course is not founded on good sense, good 
practice or good morals. It is unjust to the state and unjust to the law- 
making powers. 





Coming back again, however, to the school law, we note that one of 
the lawyers who formed the state commission of revisers, Mr. Samuel St. 
J. McCutcheon, of Plainfield, learning of the discontent concerning the 
law in Newark, and of the prevalent view there that the act could be dis- 
regarded as unconstitutional, met the educators of that city recently and 
fully explained the changes made. According to newspaper reports, if he 
did not win over an assent to the law by his clear and cogent statements, 
he at least made it plain to them that the right and moral thing to do was 
to obey the law and, at the same time, if they chose, take the necessary 
steps to have it construed by the Supreme court. Senator Stokes, of 
Cumberland county, who introduced the act in the Upper House at 
Trenton, has been quoted in the newspapers at considerable length in 
favor of the reform which the law has made. He talked well on the 
subject. We regret not to have space for some of his comments, be- 
cause they are to the point and seemed to have been well considered and 
well digested. 





Governor Voorhees, on the last day of the legislative session, signed 
about one hundred laws. His course in affixing his name to all laws be- 
fore the adjournment of the Legislature instead of not taking the custom- 
ary thirty days afterwards to approve or disapprove of measures has been 
generally conceded to be wise and to strictly follow constitutional pro- 
visions. During the session he vetoed about fifty measures, and on the 
last day sent a large number of other passed bills to the mortuary in the 
library. The Legislature really finished its work about 10.30 P. M. of 
March 23, but waited until 2.45 A. M. of March 24 before adjourning, so 
that the Governor could act on all bills prior to its adjournment. 





THE LAWS OF 1900. 


Up to the present writing (April 25) there have been published one 
hundred and eighty-five chapters of the New Jersey Laws of 1900. These 
laws were formerly published, as they came out, in the New Jersey Law 
Journal, but the Legislature, a few years ago, decided on pamphlet pub- 
lications, and, as a result, no one sees the acts of the Legislature unless 
he sends after the sheets to the state librarian. It is not a good method 
to secure obedience on the part of the people to iaws of which they must 
now necessarily remain ignorant. We call attention below simply to 
those acts which are likely to prove of chief interest to members of the 
Bar: 

Chapter 14 is an act to reorganize boards of chosen freeholders, pro- 
viding the voters of the county accept the act. As such submission to 
voters had to be made within twenty-two days after the act was approved 
(on March 6), it follows that this act is not as general as appears upon 
its face. 

Chapter 23 is an act amending section 1 of the divorce act. 
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Chapter 35, which is a supplement to the act concerning the can- 
cellation of record of mortgages, provides how mortgages given to a 
corporation for more than ten years, where the corporation has ceased to 
exist, may be cancelled; also, where ordinary mortgages of thirty years 
record cannot be cancelled because the proper persons interested are dead 
or unknown. This act has long been needed upon our statute books. 

Chapter 39 repeals the Dunn act of 1892, but provides that any stu- 
dent at law already entered with any licensed attorney of this state may 
declare his intention to apply for an examination within thirty days after 
the passage of the act. The time expired April 14, and it is stated that 
about two hundred and fifty: students in the state availed themselves of 
the privilege named. Evidently the repeal of the Dunn act came none 
too soon, for it was fast becoming the custom in New Jersey to make a 
short cut to the Bar instead of one of better preparedness. 

Chapter 48 provides that upon removal of any cause to a court of 
appellate jurisdiction, the original title of the cause shall be retained, but 
the character in which the parties appear in the writ of error, etc., shall 
be described after their names respectively; and that the name of the 
state shall not be made a part of the title merely because of the nature of 
the writ. 

Chapter 61 is another instance in which the Legislature has tackled 
the subject of preventing the discharge from office of honorably dis- 
charged Union soldiers. Whether it will succeed better than previous 
acts to such purport remains to be seen. 

Chapter 74 is the act creating a county board of commissioners tu 
equalize assessments for taxes. It is a most important act, which can go 
into effect, however, only after the board of chosen freeholders of any 
county shall pass a resolution in its favor. The commissioners are to be 
appointed by the judge of the Court of Common Pleas. 

Chapter 79 relates to the discovery on oath of the property of a 
judgment debtor, and provides how notices may be mailed to the debtor 
who is non-resident, or an advertisement made if his whereabouts are 
unknown. 

Chapter 96 is the new state school act and contains 269 sections. 

Chapter 110 amends sections 1, 6 and 8 of the District court act. It 
reduces the population where courts may be established to 17,000, and 
fixes the salaries of judges, which range from $2,000 to $3,000, and the 
salaries of clerks from $900 to $1,500. 

Chapter 118 amends section 177 of the Crimes’ act, making executors, 
etc., who convert money of an estate to their own use, guilty of a mis- 
demeanor. 

Chapter 120 amends section 112 of the act relating to criminal pro- 
cedure. 

_ Chapter 121 provides that in foreclosure and redemption of suits, all 
just set-offs shall be allowed. 

Chapter 124 amends the Corporations’ act and changes materially 
the form of the annual report of corporation. The effect will be to com- 
pel corporations who have heretofore neglected to file their annual report 
to do so hereafter. 

_Chapter 126 provides that no corporation may be dissolved without 
having first paid all state taxes levied upon it. 
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Chapter 131 amends section 1 of the supplement to the old act relative 
to oaths, which supplement was approved March 12, 1880, and adds to 
the designation of persons who may take oaths, the words, “or any com- 
missioner of deeds.” 

Chapter 140 is the revision of the act relating to the Court of Com- 
mon Pleas. 

Chapter 144 is a supplement to the Criminal Procedure act, and pro- 
vides that persons convicted of a misdemeanor and sentenced to pay a fine 
may go at large, with or without bail, for a definite time, until the fine is 
paid. This act is said to have originated with Judge Fort, of the Essex 
court, and ought to prove useful as to the collection of fines from persons 
without property. 

Chapter 147 is a revision of the acts relative to the Court of Errors 
and Appeals. 

Chapter 148 is a revision of the acts respecting the Prerogative court. 

Chapter 149 is a revision of the acts relative to the Supreme and Cir- 
cuit courts. 

Chapter 150 is a revision of the acts concerning Evidence, and is 
followed by chapter 151, which is a repealer of sundry acts relating to 
evidence. 

Chapter 163 amends sections 17, 28, 33 and 52 of the general Bor- 
ough act of 1897. 

Chapter 166 is a brief act providing for the dissolution of religious, 
charitable and educational corporations. 

Chapter 171 is a supplement to the act relating to fees, and provides 
that officers serving a compulsory process shall be entitled to mileage at 
the rate of four cents per mile, and the same sum per mile for any pris- 
oner or witness transported by such officer. 

Chapter 172 provides in terms for cumulative voting for corporations. 

Chapter 176 is a supplement to the Orphans’ court act, enabling ad- 
ministrators to obtain an order from the court in reference to the distribu- 
tion of certain classes of assets of an estate. 





THE BOSS AND THE BENCH. 


The Re-appointment of Judges. 


Less than two years ago, in a neighboring state, the term of office of 
an upright and able judge expired. He had sat upon the bench twenty- 
eight years. He was honored by the community in which he administered 
justice, respected by his profession, and, in his official character, he was 
satisfactory to both. Before the occurrence of an event presently to be 
mentioned, the public expectation and desire was probably without divi- 
sion for his continuance in office. He was a candidate for another term 
and, to the last moment, not the smallest thing befell to lessen the esteem 
and respect which the public and the profession entertained for his char- 
acter in private life and in public office. Yet he was defeated in his hope 
for the office, and another was set in his place. Moreover, a vote of the 
electors of his county was taken upon the question of continuing him in 
office, and a majority voted against him and in favor of the rival candi- 
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date, notwithstanding the latter had been condemned by a resolution of 
the local Bar Association as “not a fit person to be a justice of” the court 
in question.’ 

The event which converted a unanimous public sentiment in his favor 
to a preponderating vote against the judge was the decision of a party 
leader, or—to use the slang term—a party “boss.” Because of its pre- 
cision in meaning in the political vocabulary I will use the latter term, 
although I believe the gentlemen to whom the appellation is applied 
prefer to be called “leaders.” The boss decided that the judge ought not 
to be continued in office. For this decision the former had two reasons: 
the judge had declined, while sitting in his official character, first, to 
take part in removing a competent and satisfactory public officer and in 
appointing to the office a man nominated thereto by the boss; and, sec- 
ond, to take part in removing the judicial sales in his city from the place 
where they had been held to another place, in the interest of a firm of real 
estate dealers in which the boss was a partner.” 

In making his decision the boss appears not to have been governed 
entirely by personal motives. He acted upon a principle. The principle 
appears very distinctly in the following testimony which he gave upon a 
subsequent occasion. 

Q. “But as members of the party they” (the judges) “must be ex- 
pected to do in all matters that which they can for the party?” 

A. “All things being equal, yes.” 

©. “They must appoint their subordinates as a true member of the 
party should?” 

A. “They should do so; they don’t always do it, but they should 
do it.” 

Q. “And Tammany Hall expects them to do it if they take her 
nominations?” 

A. “Yes.” 

Q. “And in all matters of patronage they should consider the organ- 
ization, shouldn’t thev?” 

A. “First, yes.” 

Q. “Even in the appointment of referees.” 

A. “Yes.” 


Q. “You look upon all the positions which a judge may give out, 
cither as clerk, referee or commissioner, as legitimate matters of patron- 
age which he should yield to the organization that elected him, don’t 
you?” . 

A. “Providing that it is given to a proper man that will suit him.’ 


1 The report of the Committee on Judicial Nominations of the Bar Association of New York City re- 
specting the nominations of Judge Daly. Mr. Leventritt recommended this resolution, and it was 
adopted by the association. 

See the “ New York Times,”’ October 16th, 1898, where the report is printed in full. 

2 These are the reasons stated in the report of the Committee of the New York Bar Association men- 
tioned above. The report was signed by Elihu Root, Everett P. Wheeler, and others. 


3 Testimony of Richard Croker before the Mazet Investigating Committee of the New York Legisla- 
ture, reported in the ‘‘ New York Times,” April 15th, 1899. 
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When it was officially and publicly made known that the boss had 
determined to withhold from the judge another term, public sentiment 
became quickly divided. On the side of the latter, loud outcries of pro- 
test were put forth. A paper advocating the judge’s reappointment was 
signed by more than three thousand lawyers representing “what might 
be called the unanimous voice of the bar;’’* the Bar Association of this city 
adopted resolutions favoring his candidature; a public meeting was held 
for the same purpose and was addressed by lawyers who were of those 
most distinguished in the city and nation; and the daily press of both 
parties joined in indignant protests against what it declared to be an 
assault upon the independence of the bench. The arguments used in 
behalf of the judge were, his character, his ability, his experience and 
learning, and the need for protecting the judiciary in the independent 
discharge of judicial duties. On the other side the arguments were more 
simple; the boss and his followers rehabilitated as best they could the 
character of the rival candidate and applied the party whip. The contest 
waxed hot, and the upshot of the whole business was the defeat of the 
judge. 

The train of causes ending in this change from a favorable to an 
adverse public sentiment upon the candidature of the judge is worthy of 
study. The causes were these: First, judicial acts done by the judge, 
honestly and fearlessly, in the discharge of his official duties, but which 
clashed with the interests of friends of the boss, and violated that 
principle of official conduct which the latter considered to be morally 
obligatory upon judges. Second, the personal decision of the boss that 
because of those acts the judge should not be continued in office, and 
(omitting other reference to the idle and empty acts of the party machine 
by which the boss’ decision was formally registered). Third, a sentiment 
of party loyalty in the bar and in the community responsive to the whistle 
and whip of party leaders. It is obvious that the effective force of the 
second cause was conditioned absolutely on the third. Having no 
argument worthy of a moment’s consideration for changing a favorable 
to an adverse sentiment upon the judge’s candidature, the boss alleged 
that his candidate was better fitted for the office, and appealed to the voters 
of his political party to stand by their organization. Had they not re- 
sponded to his appeal the judge would have remained on the bench. 

The appeals on both sides were made to two public sentiments, both 
of which are deeply rooted in the mental habits of the people. By the 
term “sentiment” I mean here that combination of reason and feeling 
which, when crystallized into mental habit, finally determines the conduct 
of men to permanent channels. It is the social force which upholds the 
institutions of a people. Upon the one side the sentiment appealed to 
was that which desires for judicial office men of such character and con- 
duct as had been seen in the judge. The sentiment is founded in the 
iove of property, of liberty, of justice. As is its force, so will be the 
purity and efficiency of public justice. I call it the sentiment for judicial 
excellence. 

Upon the other side, the boss appealed with a just confidence to the 
sentiment of party loyalty; that sentiment which, restrained to proper 


4 So stated by Mr. James C. Carter in his speech to the public meeting at Carnegie Hall, held to sup- 
port the nomination of Judge Daly. It was reported in the ‘‘ New York Times,” of October 22, 1898. 
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limits, has organized the aspirations of men and directed them to good 
government and national progress, but which has also sufficed at times 
to divide and convulse nations and to lead to revolution and war. These 
sentiments, aroused and directed by the speech and writing of individuals. 
were the ultimate forces arrayed in the contest. And the sentiment of 
party loyalty won. Not only so, but this mighty force drove to the back- 
ing of the boss grave judges and respectable lawyers and thousands of 
worthy citizens, all of whom concurred but the other day in the opinion 
that the judge ought to be reappointed. 

This result will not appear to be so strange as at first it may seem, 
if we remember that the two sentiments had for many years been put in 
conflict in that state, and that while the sentiment of party spirit arouses 
the passions, that for judicial excellence enlists only the affections of men. 

There have been other interesting incidents in the same state which 
show the relations tending to arise between the sentiment of party loyalty 
and the independence of the bench. A long experience had shown that. 
in the county in which the aforementioned events occurred, a nomination 
to office by the boss and his party organization rarely failed to be followed 
by the nominee’s induction. It had also become a rule seldom departed 
from that a sum of money should be paid by the nominee into the treasury 
of the organization as a condition to its support. It appears by the testi- 
mony of some twenty judges, high and low, that all except one of them 
had paid sums ranging from “a modest sum” to over $10,000 in obedience 
to this rule and on occasion of their respective nominations by the organ- 
ization to judicial office. Nor was this all; when asked their opinion of 
a proposed law to prohibit such contributions by judicial candidates, not 
one-fourth in number of the twenty judges would admit any greater need 
for such prohibition to candidates for judicial office than for like prohibi- 
tion to candidates for other offices; and several judges defended the 
practice.® 

Since these opinions were given, one of the judges who testified that 
he had paid such a contribution and that he could see nothing “reprehensi- 
ble” in the practice, had occasion to appoint a receiver of a great corpora- 
tion whose assets were valued at many millions of dollars. All sides in 
the case were represented in court by well-known and respected counsel, 
and all agreed in recommending to the judge a gentleman whose fitness 
for the office had never been questioned. 

The judge, however, took the papers from the court room and with- 
out the knowledge or consent of any of the parties mentioned or their 
counsel appointed as receiver a man whose name had not been suggested 
by any of the parties or their counsel; who had no occupation save that 
of deputy in political work to the boss previously mentioned in this paper, 
and who was described in a report upon this affair made by a committee 
of the local Bar Association as “a politician engaged in no avowed occu- 
pation, who had never conducted any kind of commercial undertaking, 
and whose most important avocation had consisted in keeping the record 
of a criminal court.’” 


5 The testimony of the judges before the Mazet Committee was reported in the ‘‘ New York Times,”’ 
of September 26th and 27th, 1899. 

6 See the report of the Executive Committee of the Bar Association, of New York City, printed in 
fullin the ‘‘New York Tribune” of February 27th, 1900. The report states the circumstances of the 
case, and the newspaper account describes the debate in the Association and the action taken. 
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The judge in question had been nominated to the office he held by 
that same boss and his party organization, and without its aid could aot 
hope for another term. 

It is not in New York City alone that the blight of politics is found 
upon the bench. The following is from an editorial in one of the great 
journals of the country: 

“The same tendency to drag the court into the mire of vote buying 
and caucus manipulation extends to other.parts of the state. In one 
county of this state it is well known that a justice of the Supreme court is 
the politico-judicial boss who sits in his official chambers and dictates the 
slates of delegates to conventions concerned with the election of his col- 
leagues and of inferior iudges.” * * * * “Any man whois familiar 
with the affairs of this state knows perfectly well that there are men on 
the Supreme Bench to-day who are there because their supporters packed 
primaries, bought votes and went about visiting the saloons in their inter- 
est and with their knowledge.”* 

In estimating the character of the judiciary of New York no one, of 
course, is entitled to liken the whole lot to the samples mentioned above. 
There are many able judges upon that bench whose official conduct can- 
not be swayed by considerations of party advantage. But the judiciary, 
as an institution, is a unity. One or two subservient judges suffice to 
taint it and spread in the public mind a distrust which, if prolonged, is 
sure to react fatally upon those sentiments of the people that protect the 
bench and maintain its character and dignity.® 

There is no reason to suppose that New York is the only state in 
which the tendency to this vicious condition is developing. Evidences of 
its growth in other states may be seen by any one who reads the daily 
papers. We may expect to find it in different stages of development in 
different states; but the same forces which have wrought it in New York 
are working, under the same conditions, throughout the country, save 
some notable exceptions. The chief forces concerned are the two senti- 
ments which I have mentioned plus the efforts of those individuals who 
especially bestir themselves upon the one, or the other,side. The essential 
conditions are: (1) a limited term of years for the judicial office; (2) fre- 
quent occasion for filling it; (3) the undue control which party leaders 
exercise over appointments to the office. In such circumstances the 
party organization and its leaders profit most by the appointment of party 
workers, who may, indeed, be good lawyers, but are seldom good judges, 
and never great jurists. The dignity of the office is cheapened as its 
value for patronage rises. The descent is not by jumps, but by gradual 
steps which, for the most part, do not greatly shock public sentiment. 
Given these conditions, with a developing sense of party loyalty in the 
community, and a political party organized to machine-like action and 
tending more and more to centralized control, and can it be other than a 
question of time when public pride in the judiciary will decay and the 
judge on the bench will give place to the politician? Time is required to 


7“ Polities and Judges,” “‘ New York Tribune,”’ September 5, 1899. 

8 In reference to the courts of the United States, Mr Justice Miller writes: “‘ Their power and in- 
fluence rests solely upon the public sense of the necessity for the existence of a tribunal to which all 
mav appeal for the assertion and protection of rights guaranteed bv the constitution and bv the laws 
of the land, and on the confid-nce renosed in the soundness of their decisions and the purity of their 
motives.’’ United States v. Lee, 106 U. S. 196. 
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ripen such fruit. There were many years between the days of Kent, oi 
Walworth and of Nelson, and the days of Cardozo, of Maynard and of— 
some judges now sitting. 

The force to resist this tendency is the public sentiment for judicial 
excellence; and the class of men who should arouse and direct it is the bar. 
Yet in New York City, while party spirit, organized under alert leaders, 
undermined by insidious steps the respect and affection of the people for 
the judiciary, the bar slept, and awakened to find, as the case of Judge 
Daly has shown, that the hour for action had passed. 

The forces and conditions that I have mentioned are at work in New 
Jersey, and have borne some fruit. If any one questions this statement 
let him ask if there have been no scandals in this state within the last ten 
years respecting the filling of judicial offices. Has the influence of the 
boss never placed an unfit man on the bench, or dismissed from it an 
excellent judge to avenge a grudge for political friends, or to rebuke too 
stiff a judicial independence, or to vindicate some principle of conduct 
which the boss or his friends thought should be observed by judges? 
Such things have occurred here from the same causes that have produced 
them in other states. They have not happened as often, nor have the 
cases been so flagrant as in New York, because the conditions are not yet 
as fully developed. But we find here, as there, the spirit of party loyalty, 
the centralized growth of party organization, the powerful influence of 
party leaders upon appointments, the frequent contest among politicians 
over some judicial office, and the limited term which throws the office 
open to that contest. And these things are not decreasing. Their effect 
upon the public respect for the bench, and upon the character of the 
judiciary, has been less here than in some other states because of certain 
circumstances in New Jersey which serve as conserving forces to the 
independence and character of the bench. Some of these I shall try to 
show. One is found in the past situation and occupation of its people. 
Till recent years city life has played a small part in the history of the 
state. The people, till thirty years ago, were characteristically rural, and 
therefore conservative; and that characteristic has not yet spent its force. 
All this, however, was true of New York further back in its history. The 
party machinery is not so closely knitted nor so completely centralized 
here as there, but it probably will be in time. The public sentiment 
which safeguards the bench is probably stronger now in this state than 
in that, but not stronger, I suppose, than it was there thirty-five years ago 

Another conserving circumstance is that judges here are appointed to 
office by the governor. In New York, the boss nominates and the electors 
confirm; in New Jersey, the governor nominates and the Senate confirms. 
This method of selection has doubtless served as a strong check upon the 
incursions of party spirit into judicial appointments. For it places the 
official and personal responsibility of a high officer between the boss and 
these offices. But when, as has been known to happen, the boss is the 
governor, either in person or by proxy, the essential difference between 
the two methods of appointment approaches the vanishing point. Thie 
growth of party spirit and party organization must tend more and more 
to place all nominations in the hands of the party organization, and when 
the boss who dominates the organization nominates the governor, one 
may estimate the influence he may have in nominating the judges. 
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Another circumstance which tends to maintain the old traditions of 
judicial excellence is the custom that has grown up in this state of reap- 
pointing the judges of the Supreme court without regard to their party 
affiliations. So long as this custom is practiced, it has the effect of remov- 
ing one of the conditions I have mentioned as having thrown the bench 
in New York into the hands of party organizations. <A judge of the 
Supreme court in this state, if he be satisfactory to the bar, is sure, or 
nearly sure, of being reappointed to office as long as he lives and is willing 
and able to fill it’ He knows that judicial excellence is more powerful 
than political backing to procure his reappointment, and that, if he satisfies 
the bar and the community in the discharge of his duty, his tenure of office 
is reasonably secure for life. This fact cannot fail to lend dignity to the 
office and to strengthen the sentiments of respect and confidence with 
which the people regard the judges and their decisions. It conserves 
the public sentiment for judicial excellence. In consequence of this cus- 
tom it is only at long intervals, comparatively speaking, that an office on 
that bench is availab!e to patronage; the temptation to treat it as political 
spoils is lessened, and in filling it the sentiment for judicial excellence is 
less often put in conflict with that of party spirit. But last winter we 
had startling evidence that this salutary custom does not extend to the 
inferior courts. . 

Yet those courts need the protection of that custom more than the 
superior courts need it. The latter are naturally the last to be infected 
by party politics. They are protected by their conspicuous position be- 
fore the public. It is judicial offices in the counties and cities that con- 
cern local interests chiefly, which first tend to become political spoils. 
But when the people shall have become familiarized with that spectacle 
in the counties, will it not surely be seen at some time in the superior 
courts? Can there be permanently a state judiciary composed largely of 
politicians below and of judges above? We have not yet reached that 
stage, but there are powerful forces tending toward it. 

Yet another circumstance of more recent origin and not peculiar to 
this state now favors the maintenance of a good bench. I refer to the 
movement spreading through the country for organized action by the bar. 
Lawyers as a class can have no interest in making party spoils of judicial 
offices. On the contrary, all the interests of the bar, as such, make for 
judicial excellence. Within the last fifteen or twenty years the lawyers 
have begun to organize associations for the advancement of their common 
interests, and as the ability and character of the bench is one of those 
interests, the associations, where they achieve a healthy life, are likely, 
sooner or later, to exert an influence to maintain it, which may become 
powerful. The associations afford what till lately has been wanting, an 
instrument ready at hand to collect and organize the sentiments of the 
bar as occasions arise. 

Thus far, indeed, the bar associations of this state have given little 
evidence, by anything they have done, that they are concerned in the 
character of the bench. One may find much in their constitutions and in 
after-dinner speeches about their purpose to maintain the honor and dig- 
nity of bench and bar, but when the dismissal of a good judge or the 
appointment of an unfit one has been imminent the bar associations, with- 
out exception, have been dumb. If they succeed in developing more 
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courage and the habit of co-operative action they can, if they will, cause 
the extension to all our courts of the custom of reappointment that now 
appears to apply to the Supreme court only. Such a reform would lessen 
immensely the opportunity and temptation for politicians to exert undue 
influence in judicial appointments, and would also strengthen that public 
sentiment which now protects the Supreme court from the incursions of 
party spirit. 
CHARLES H. HARTSHORNE. 
Jersey City, N. J., April, 1900. 


THOMAS POTTER v. THE MORRIS & CUMMINGS DREDGING COMPANY. 


(N. J. Supreme Court, Hudson Circuit, April 16, 1900.) 
Reference—Filing same and dissent— Practice. 
On motion to confirm report of referee. 


Mr. Fuller for the motion. 
Mr. Thompson contra. 


[Memorandum of Decision from Stenographer’s Minutes. ] 


LIPPINCOTT, J.: I do not think that the judge at Circuit has the 
power to confirm the report of the referee in this case. The reference was 
made by order of the court, under the statute, matters of account being in 
controversy. The defendant entered a dissent. The practice is clearly 
laid down in Halsey v. Paulison, 7 Vroom 406. The dissent is entered in 
the Circuit minutes. The reference, the dissent and the report or findings 
of the referee, which is the report, are included or embodied in a postea, 
and this postea with the original report must be returned to the Supreme 
court; as I understand it, when this is done, if exceptions have been duly 
filed under the statute, and a demand made for a trial by jury during the 
term in which the report is filed, then there can be no confirmation of 
the report either at bar or by the justice at the circuit. If no exceptions 
be filed and demand for a jury trial be made, then the report can be con- 
firmed by the court at bar and judgment entered upon the postea, or if it 
be in vacation, then by the justice at circuit, on two days’ notice of the 
motion for confirmation and judgment on postea. The case of Halsey v. 
Paulison holds that the report is not to be treated as filed in contemplation 
of the statute until the postea be filed. 

I see no reason why the report of the referee should be filed at the 
circuit. It may be filed with the clerk for safety’s sake. It seems to me 
that the proper practice is to deliver it to the party in whose favor the 
findings and report is made that he may embody it in the postea and 
annex it thereto, to be returned with the postea into the Supreme court, 
as it is only then that it is to be treated as filed under the authority of Hal- 
sey v. Paulison. In order to limit the time in which exceptions are to be 
filed and a demand made for a jury, notice of this filing must be given to 
the party dissenting. 

In this case the plaintiff may make up his postea, according to his 
practice, annexing thereto the report of the referee, and I will sign such 
postea. The plaintiff may, when such postea and report are returned into 
the Supreme court, give notice of its filing and for a motion to confirm. 
If exceptions are filed within twenty days and a demand for a jury made 
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to the court within the term, then the case is made up upon the exceptions 
and the demand for a jury trial, and sent to the Circuit for trial upon the 
issues raised by the exceptions. If this be done in the Supreme court, 
the case, it would seem, must be noticed for trial at the Circuit, and placed 
regularly on the calendar as other issues are. See Dean v. Susade, 8 
Vroom 50. 

I understand that notice of the filing of the report has been given, 
exceptions have been filed within the twenty days after the report was 
filed and a demand made for jury trial and rule entered. These proceed- 
ings seem to have been premature if the practice is as above indicated. 
There ought to be no difficulty after postea is filed of counsel for the 
respective parties stipulating that the notice of filing, the exceptions and 
demand for jury trial shall stand as if regularly made accord:ng to proper 
practice. 

The motion to confirm the report of the referee is denied. 


E. 8. WOODWORTH & CO. v. FRANK A. CHAMPLIN. 


(Second District Court of Newark.) 
Contract of sale—Statute of frauds. 
On contract. 
Mr. Edward Willmann and Mr. Samuel A. Besson for plaintiff. 
Mr. Frank E. Bradner for defendant. 


ELWOOD C. HARRIS, J.: The plaintiff in the above cause sues to 
recover damages because of the failure of the defendant to accept and pay 
for 15,000 bushels of oats alleged to have been sold by the plaintiff to the 
defendant. 

On the fourth of May, 1899, Martin B. Jones, a grain broker, sold 
for the plaintiffs to the defendant 5,000 bushels of oats at 314 cents, with 
insurance and freight paid tc Buffalo, New York, and issued a sold note 
of said transaction, as follows: 

“New York, May 4th, 1899. 

“Sold to F. A. Champlin & Co., Newark, N. J., for account of E. S. 
Woodworth & Co., Minneapolis, Minn., 5,000 bu. 36 tbs. Straight White 
Clipps at 314 cents per bushel of 32 tbs. c. i. f. Buffalo shipment from 
Lakeport, during the month of May, 1899. Draft payable at sight with 
proper documents attached as customary. 

“M. B. JONES, Broker.” 


As to the authority given the broker by the defendant, the defendant, 
Mr. Champlin, testifies that he met Jones on the Produce Exchange and 
was solicited to buy oats; that Jones told him that he had 5,000 bushels of 
oats over, just that much left to fill a boatload, which was coming right 
forward from Minneapolis, and that this was all that was needed to fill the 
boat, and the 5,000 bushels sold was for immediate shipment, and that 
the 5,000 bushels would be the end of a cargo and would come right 
forward, and that they would be delivered in two weeks because they 
were coming right forward with this boatload. He further testifies that 
the next morning, when he received the sold note, he called up Jones, the 
broker, on the telephone and said that his sold note read May shipment, 
while he had bought the oats for May delivery, and that Jones answered 
that was a mistake; that the oats were coming right forward and not to 
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worry anything about it. The purchase of the remaining 10,000 bushels 
of oats was on May 10th, through the same broker, and the defendant 
says that Jones told him that these oats were to make up another boat- 
load and would come immediately forward to be shipped at once from 
Lakeport, Minn., and that on the same day he received a cipher telegram 
from Jones, as follows: “Confirm absolutely Chemist, c. i. f. Buffalo, bed 
bug, clipps, blighted,’ and that he translated said cipher telegram by 
Robinson’s Telegraphic Cipher Code; that the word blighted, is under 
the title, time of delivery, and means May. 

The defendant further testified that he received the sold note next 
day, which sold note is in form like the other, and has after the word 
shipment May, and that, as soon as he received the note, he called the 
broker on the ’phone and told him that his telegram read May delivery 
and his note May shipment; and in response the broker, Jones, assured 
him that this lot of oats was coming forward immediately and would be 
delivered the last of the month sure. 

Jones, the broker, denies being called on the ‘phone and objection 
made to the sold notes; that the only promise he made was May ship- 
ment, although Champlin may have asked when the broker thought the 
oats would be delivered. He also testifies that no sales on exchange are 
made for delivery, as they cannot control the railroads, etc.; that there 
is no word in the cipher code to express shipment and so the brokers use 
the word for time of delivery with the understanding in the trade that it 
means time of shipment. He denies that he told him the oats would come 
right forward and does not think he told him that the oats were necessary 
to fill a boat, but does not remember the conversation. On May 29th 
the defendant received some word from the broker with reference to the 
oats about being shipped and on that day telegraphed the broker: ‘Cancel 
oats bought Woodworth, you promised May delivery, customers will not 
wait;” and on the same day wrote at length to the broker recalling the 
representations made by the broker on May 4th, that the oats were to fill 
a boat, and also, May 10th, that they would be shipped immediately. As 
a matter of fact the oats were not shipped from Minneapolis until the 
31st day of May and did not arrive at Buffalo until about a week later. 
The defendant refused to take the oats and they were sold by the plaintiffs 
and claim is now made for loss and expenses amounting to $242.08. 


Defense is really upon two grounds: First, that the contract of sale 
is invalid under the statutes of frauds, as no part of the price was paid and 
no part of the goods delivered, and no memorandum in writing signed by 
the parties to be charged; and second, that the goods were not delivered 
in the month of May. 

The cases are uniform in holding that the broker’s memorandum of 
sale that contains the name of the seller, the name of the buyer, descrip- 
tion of the goods and terms of the bargain is sufficient. When the parties 
have agreed, he is the agent of both parties to make such writing of the 
agreement as to bé sufficient and this memorandum is the evidence of 
the contract made. Parol evidence is not competent to show that the 
contract thus stated was different from the contract actually made by the 
broker, but parol evidence is admissible to show that the contract thus 
reduced to writing differs from that which the broker was authorized to 
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make. See Coddington v. Goddard, 16 Gray 436; Wanless v. Mc- 
Candless, 38 Iowa 20; Saladin v. Mitchell, 45 Illinois 79; Colgate Shy: 
Co. v. Starr & Co., 58 Federal Rep. 902. 

Under the evidence in the above cause, taking into consideration the 
fact that the defendant thus buying for himself would be more liable to 
remember the conversation than the broker, who probably made a num- 
ber of sales that day, with the denial of the broker qualified by his state- 
ment that he cannot recall the conversation, I find that the broker did 
represent as an inducement to the defendant to buy, that the oats were to 
fill out a cargo and were coming on immediately, and that he was not 
authorized to bind the defendant to this purchase if the oats were not to 
be shipped for twenty-seven days. The plaintiffs seemed to have waited 
until the very last day of the month, but for what reason there is no evi- 
dence before the court. The telegram which was sent confirming the 
second sale by the cipher code meant May delivery and the defendant 
denied that he had any knowledge that the word “blighted” was used in 
any other way. As soon as the sold notes were received in both instances 
the defendant called the attention of the broker to the fact that he had 
not followed his instructions and he was assured by the broker that the 
oats would come immediately forward. 

Under these facts I do not think the defendant liable for the loss 
and there will be judgment for the defendant. 





POTTER v. DODD & CHILDS EXPRESS COMPANY. 


(Hoboken District Court, March 17, 1900.) 
Baggage—Bill of lading—Negligence. 
Mr. Samuel A. Besson for plaintiff. 
Mr. Otto Crouse for defendant. 


[Memorandum of Judgment. ] 

SMITH, J.: I find from the evidence in this case: First: That on 
September 2d, 1899, plaintiff delivered to defendant at the Pennsylvania 
Railroad station in Jersey City a wooden trunk and a leather trunk, which 
were in good condition, the property of plaintiff, containing, amongst 
other things, the articles and goods mentioned in the state of demand filed 
in this case, and that said defendant accepted the same to deliver at No. 
200, South 9th street, Brooklyn, and gave the plaintiff the receipt offered 
in evidence in this case, marked Exhibit 1 for the plaintiff. Second: That 
said trunks were not delivered at said plaintiff's in Brooklyn until the 
afternoon of the 3d of September, and, when so delivered, the end of the 
wooden trunk was missing altogether, with the hinges, lock and all the 
small fixtures broken; that the seams of the leather trunk were broken 
open at each end, and that the goods and articles mentioned in the state 
of demand were missing. Third: That the damage to said trunks and 
loss of said articles occurred between the time when they were received 
by the said defendant in Jersey City and the delivery at said place in 
Brooklyn, and that the damage occasioned to the plaintiff by reason 
thereof amounts to seventy-five dollars. 

It was claimed on the part of the defendant that the plaintiff was not 
entitled to recover, because: (1) There was no proof that defendant was 
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acorporation. This was afterwards waived by an admission to this effect 
by the defendant’s attorney. (2) That the defendant did not deliver in 
Brooklyn, but was only a connecting company, and delivered to the New 
York Transfer Company, which did deliver in that place, and that under 
the evidence such loss and damage occurred while the said trunks and 
goods were in the charge of said Transfer Company, and said defendant 
was not liable therefor; and (8) That no negligence has been shown on 
the part of said defendant company. 


The receipt or domestic bill of lading given to the plaintiff on the 
receipt of said trunks and goods by said defendant company consists of a 
receipt for the said two trunks, with the place of delivery, and subject to 
certain provisions, which will appear by examining the same, all printed 
in fine print, but with an express notice at the top of the same in large 
print, which says, “Read this contract limiting carriers’ liability to 
$100.00,” thereby calling the attention of the plaintiff to this particular 
and, as evidently intended by the defendant, most important, provision of 
this receipt. 

There is nothing, however, in the receipt stating that the defendant 
did not deliver packages received by it, or would not deliver the trunks in 
question at the place mentioned in said receipt, but would deliver them 
through the New York Transfer Company. There was no notice to, or 
knowledge by, the plaintiff, so far as it appears, that the defendant com- 
pany purposed to do anything with the trunks received other than as men- 
tioned in the contract, viz.: to deliver them at 200 South 9th street, 
Brooklyn. 

I hold, therefore, as to the defendant’s contention, that the defendant 
having received the whole charge for delivering said trunks at said 
designated place, and accepting them from the plaintiff to so deliver, 
became thereby legally bound to safely deliver them according to such 
contract, and that if, in making such delivery, defendant entrusted them 
to the New York Transfer Company, it was at its risk, and not the risk of 
the plaintiff, and no matter where or how said trunks were damaged or 
said goods lost between the delivery of the same to said defendant and the 
delivery by said defendant at the place of destination, the defendant alone 
is responsible therefor to said plaintiff. 


I hold further that, it appearing that the goods were received by said 
defendant in good order, and were lost and injured, it implies negligence 
on the part of said defendant in the care and custody of the same, and 
the burden is upon said company to show that it was not occasioned while 
in its care or custody. 

The plaintiff, therefore, is entitled to recover the sum of seventy-five 
dollars from said defendant company. 





The want of .an internal revenue stamp, which the Federal law re- 
quires in order to make an instrument valid, is held, in Thomas v. State 
(Tex.), 46 L. R. A. 454, insufficient to relieve one who forges such un- 
stamped instrument from liability for the crime. With this case is a note 
on the want of an internal revenue stamp upon an instrument requiring a 
stamp, as affecting a criminal prosecution. 





ROCKAFELLAR V. PRALL. 


DANIEL 8S. ROCKAFELLAR v. GEORGE M. PRALL. 


(Somerset Circuit Court, March, 1900.) 
Trespass— Easement— Construction of will. 

In Tort. Tried January 2, 1900, by Magie, C. J., without a jury. 

Mr. James J. Bergen for plaintiff. 

Mr. Alvah A. Clark for defendant. 

MAGIE, C. J.: This was an action of trespass quare clausum fregit. 
By one of his pleas, defendant justifies his acts upon the locus in quo on 
the ground that he has acquired and owns a right of way over the same 
as appurtenant to the lot on the east side thereof, which he owns in fee 
simple. 

If the defendant has not made his right to the easement of way 
claimed by him, the plaintiff is entitled to recover. Since the case dis- 
closes no facts justifying greater than nominal damages in the case of 
the plaintiff's recovery from defendant’s failure to make out that defense, 
no consideration need be given to the claim of plaintiff that the foundation 
of defendant’s building encroaches on the lot of the plaintiff. If defendant 
is found to have an easement of way, since that right would not justify 
the occupation of the soil under the way by the foundation of the building, 
the claim of a trespass in this respect must be considered. 

The first question, therefore, to be resolved is whether defendant has 
an easement of way over the locus in quo. The answer to this question 
depends upon the construction of the will of Daniel Sargeant, who owned 
a tract of land of which plaintiff and defendant now own adjoining por- 
tions. His will was dated October 25, 1837, and was proved February 
13, 1838. He had acquired the tract by a deed dated July 23, 1823. 

The evidence discloses that, at the date of the will and the death of 
the testator, there existed upon such land (1) a brick house in which he 
lived; (2) a house on the east which he occupied as a shop, and that there 
was a space of some eleven feet between the brick house and the shop, 

Defendant claims title to the lot on which the shop was and an ease- 
ment of way over the space between the shop and the brick house, .ex- 
tending along the depth of his lot. The title claimed by him is under a 
deed from Elizabeth Thompson, dated March 24, 1898. The grant of 
the easement in question is claimed from these words contained therein: 
“Together with such rights of ingress and egress over, through and across 
said alley from the rear of the premises hereby conveyed, to Main street, 
as may be appurtenant thereto.” 

The title of Elizabeth Thompson is claimed to have been created by 
a deed from Edmund Sargeant, éxecutor of the last will and testament 
of Daniel Sargeant, dated September 6, 1894. That deed purported to 
grant the easement in question by the same words as are contained in the 
deeds previously described. 

Plaintiff's title came to him thus: An undivided third of it by descent 
from his father, Jacob S. Rockafellar, and two undivided thirds of it by 
conveyance from his brother and sister, the only other heirs-at-law of 
Jacob S. Rockafellar. This deed contained the following words at the 
close of the description of the property claimed by plaintiff, “and it is 
expressly understood by the parties hereto that this lot of land and tene- 
ments is sold and conveyed subject to all the requirements, provisions, 
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limitations and easements contained in the last will and testament of the 
late Daniel Sargeant, deceased, relating to such property in any wise 
whatever.” 

Jacob S. Rockafellar obtained title to that lot from Joshua Doughty. 
Doughty’s title came to him by deed from the assignee in bankruptcy oi 
Edmund Sargeant. The deed of the assignee to Doughty and Doughty’s 

deed to Rockafellar contained the following description: “All the right, 
title and interest, which was of right, or in anywise belonging to the 
aforesaid Edmund L. Sargeant, the aforesaid bankrupt, to a certain house 
and lot of land, lying and being in the town of Somerville, township, 
county and state aforesaid, and is bounded and butted as follows: On the 
north by the Main street in Somerville; on the west by a lot of John S. 
Auten; on the south by a lot of land now belonging to heirs of William 
Burniston, deceased, also by a lot of Thomas A. Hartwell and also a lot 
of Samuel R. Naylor; on the east by a lot of John Hardcastle, and also a 
lot left by the last will and testament of Daniel Sargeant, deceased, to his 
daughter named Electa, who is now the wife of Frederick Ayres; then !y 
_ her line, as specified in said will, to the south side of Main street afore- 
said, containing more or less * * * the property named is in the 
possession of the widow, Ann Sargeant, and was bequeathed to the afore- 
said Edmund L. Sargeant, by the last will and testament of Daniel Sar- 
geant, deceased.” 
It thus appears that the rights of both parties to the action depend 
upon the will of Daniel Sargeant, and must be determined upon a con- 
struction thereof. 


The clauses of that will pertinent to the question are as follows: 
“Seventh. I give, devise and bequeath to my daughter, Electa Nelson, the 
house now occupied by me as a shop, with so much of the lot immediately 
in the rear of the same as will include one-half of the wood house now 
erected on my premises, together with the free privilege and use of the 
alleyway between said shop and my brick house, to hold and occupy the 
same during her life, and after her death, my will is that the said shop and 
lot be sold by my executors, either at private or public sale, as they may 
deem most advantageous, and the money arising from the sale thereof to 
pay over to Elizabeth, the daughter of my said daughter Electa; and if 
the said Elizabeth should not be living at the time of her mother’s death, 
then the said money so arising as aforesaid from the sale of the said house 
and lot, to be divided equally among the children of my son Edmund and 
my daughters Matilda and Ann. * * * Eighth. I give, devise and 
bequeath to my daughter Margaret the use and occupation of the upper 
front room in my brick house, during her lifetime, provided my said 
daughter remains single. If she should marry, then all her right in the 
said room to cease, and the possession thereof pass over to my wife as 
long as she remains my widow. Ninth. I give and devise to my wife, 
Ann Sargeant, my brick house and lot adjoining, except the room given 
to my daughter Margaret, as long as she remains single, and also so much 
of the lot as is attached to the shop given to my daughter Electa, to hold, 
use, occupy and possess the same during as long as she remains my 
widow. * * * Tenth. I give, devise and bequeath to my son, Ed- 
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mund Sargeant, his heirs and assigns (after the marriage or death of my 
wife) the brick house so devised as aforesaid, to my said wife on the 
condition * * *” 

My construction of the seventh clause is that it devises to Electa a 
life estate in the shop, in the lot whereon the shop was situated; and of so 
much of a lot in its rear as upon extending its side lines would include 
one-half of the wood house, and if the shop was not contiguous to the 
street (as may be inferred from the evidence) so much also as would be 
included by extending its side lines to the street, with an easement of way 
over the lane betwen the shop and the brick house. This devise was, 
however, subject to the power of the executors to sell during her life- 
time, if the executors judged it more advantageous to her. If no such 
sale was made, then the clause conferred power upon and made it the duty 
of his executors to sell “said shop and lot” at her death. 

Whether before sale by the executors the fee of the lot directed to be 
sold was undisposed of and descended to the heirs-at-law of Daniel Sar- 
geant, subject to the power of sale, or whether it passed to the executors 
or to Elizabeth Thompson or the other beneficiaries, need not be decided, 
because the power of sale was executed by the surviving executor, pur- 
suant to the act of February 26, 1879, as amended by the act of March 
17,1881. 2G. S. 1,428. 

The eighth clause is a devise for life, or so long as she remained 
unmarried, to Matilda, of a single room in the brick house, with the 
reversion to the widow upon Matilda’s death or marriage. 

By the ninth clause, an estate for life, or widowhood, was created for 
his widow, Ann, in the brick house, including all the lot adjoining, but 
excepting the right of Matilda in the room and excepting so much of the 
lot.as was included in the devise to Electa by the seventh clause. I find 
nothing in the words of this clause subjecting the estate devised to the 
burden of the easement of way created in favor of Electa by the seventh 
clause. Construed together, however, there can be no doubt that the 
widow’s estate was in fact burdened with that easement, at least so long 
as Electa lived. 

By the tenth clause, testator devised to Edmund the brick house and 
lot which by the ninth clause had been devised to his mother for life. The 
language of this clause does not indicate any express intent to subject 
the estate devised to the burden of Matilda’s right to the room and Electa’s 
right to the easement of way, but no doubt the estate of Edmund was thus 
burdened. 

The question to be solved is this: Admitting the existence of an ease- 
ment of way appurtenant to Electa’s life estate, did the power of sale 
created by the seventh clause authorize the executor to sell and convey 
any interest over the way in question and has any easement therein been 
conveyed to Prall? 

The grant. of rights of ingress and egress over the alley contained in 
the executor’s deed to Elizabeth Thompson was ineffectual to pass any 
easement of wav, if the power of sale conferred on the executors did not 
authorize such a grant. 

What power the testator intended to bestow upon his executors must 
be discovered from a fair construction of the words used by him in this 
clause, Looking at the intention plainly disclosed, to benefit his daugb- 
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ter and her child, and considering that the benefit given to the daughtcr 
for life was enhanced in value by the easement of way, and that the benefit 
designed for the granddaughter was to arise from a sale, the proceeds 
of which would no doubt be increased by including the easement in ques- 
tion, we naturally look to the words creating the power of sale and 
endeavor to discover in them an intent which would harmonize with the 


intent of the rest of the clause. The will is inartificially drawn, but its 
terms cannot be enlarged beyond a natural and plain meaning to express 
an intention which we may justifiably conjecture testator had, but which 
is not included in such meaning. 

Looking at the express devise of the shop and the lot and the right of 
way to Electa for life, and the direction to the executors immediately 
following, to sell such shop and lot, and the repeated recognition in the 
remaining words of the clause relating to the thing to be sold as “house 
and lot,” I find it impossible to construe the power of sale as authorizing 
a conveyance of an easement of way over the adjoining property. 

If no power to burden the adjoining property was conferred on the 
executors, the clause in plaintiff's deed subjecting this property to the 
limitations and easements contained in Daniel Sargeant’s will is of no 
importance. Upon this construction plaintiff is entitled to recover. 

A judgment may be entered for him for nominal damages, and he 
may apply for any certificate he is advised would be proper in respect to 
costs. Defendant may except to any ruling of law contained in the 
above finding. 


HAYES rv. STORMS. 


(N. J. Supreme Court, March 5, 1900.) 

2. The third section of “An act 
to increase the jurisdiction of jus- 
tices of the peace” (P. L. 1879, p. 


Penal action—Indorsement of 
nrocess—Justices of the peace— 
jurisdiction—1. The failure to in- 











dorse upon the process in a penal 
action the title of the statute, as re- 
quired by section 254 of the prac- 
tice act (2 Gen. St., p. 2,575), is an 
irregularity that will, upon objec- 
tion, defeat the process; it is not a 
jurisdictional defect. 


115), which makes it a penal offense 
for any justice of the peace to issue 
a summons on behalf of any persen 
for whom he is agent, is inopera- 
tive, for the reason that it is not 
within the object expressed in the 
title of the act. 


Certiorari by the state, on the prosecution of William B. Hayes, 


against Alfred L. Storms to review a judgment of a justice. 


Reversed. 


Argued November term, 1899, before Garrison and Collins, JJ. 
Mr. W. S. Angleman for prosecutor. 


Mr. H. B. Cook for defendant. 


GARRISON, J.: This writ brings up a judgment for a penalty. 
The title of the statute upon which the action before the justice of the 
peace was founded was not indorsed upon the process, in obedience to 
section 254 of the practice act (2 Gen. St., p. 2,575). 

____ This provision, which was originally part of “An act relative to suits 
instituted by common informers,” has been held to be applicable to actions 


of this nature when the summons was out of a justice’s court. 
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The failure to observe this statutory provision is given as a reason 
why the present judgment should be reversed. 

The earlier practice in this respect is shown in the cases of Miller v. 
Stoy, 5.N. J. Law 477; Oliver v. Larzaleer, Id. 513; Ackerson v. Zabriskie, 
7 N. J. Law 167; Dallas v. Henry, 3 N. J. Law 973; Griffith v. West, 10 N. 
J. Law 301; Corlies v. Machine Co., 17 N. J. Law J. 285. 

It is not necessary, however, to go back of the case of Hageman v. 
Van Doren, decided in the Somerset circuit by the present Chief Justice, 
and reported in 6 N. J. Law J. 310, for the correct rule in respect to such 
an omission. It is an irregularity. If objected to, it will defeat the 
process. If, upon objection, redress be refused, such refusal would be 
reviewed as an error in law. If not objected to, the justice may proceed 
to judgment. The provision is not jurisdictional. 

Another reason assigned for the reversal of the judgment is that the 
section of the statute under which the action was brought is inoperative, 
for the reason that it is not within the title of the act. This point is well 
taken. The title of the act is “An act to increase the jurisdiction of 
justices of the peace.” (P. L. 1879, p. 115). The third section, upon 
which the present action must rest, makes it a penal offense for any justice 
of the peace to issue a summons in behalf of any person for whom he is 
agent. Obviously, this is not an increase in jurisdiction of the justice. 
It increases nothing, and it does not concern jurisdiction. It prescribes 
a direct rule of conduct, but that object is not expressed in the title. 

No section of an act has any effect beyond the object expressed in its 
title. Hendrickson v. Fries, 45 N. J. Law 555; Dobbins v. Northampton 
Tp., 50 N. J. Law 496; 14 Atl. 587. 

The judgtnent is reversed, with costs. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Recent Opinions). 


Mutual insurance company—Injunction—Change to joint stock com- 
pany.—1. At the suit of a member of a mutual insurance company a pre- 
liminary injunction may be awarded to restrain the directors from chang- 
ing the company into a joint stock company, when the company itself has 
not taken the proceedings prescribed by the insurance companies act. 2. 
The procedure for changing a mutual insurance company into a joint 
stock company under that act indicated. 3. Under the amendment of 
the insurance companies act, which was passed March 6, 1899 (P. L., p. 
17), a mutual insurance company organized in 1893 cannot transform itself 
into a joint stock company against the will of a member who acquired 
membership by contract with the company made before the passage of 
that amendment. German Mut. Fire Ins. Co. of Newark, N. J., v. 
Schwarzwaelder. (Mr. J. A. Beecher and Mr. F. H. Lum for appellants. 
Mr. Thomas Anderson for respondent). Opinion by DIXON, J., 
November 20, 1899. 

Accident at crossing—Contributory negligence——The neglect of a 
railroad company to give warning of the approach of its trains to a high- 
way crossing, even when so gross as to amount to a declaration that the 
way is safe for travellers upon the highway, does not absolve a person 
about to cross the tracks from the duty of making an independent observa- 
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tion for the purpose of ascertaining whether or not a train is coming to 
the crossing; and failure in that regard is, ordinarily, a failure to exercise 
that reasonable degree of prudence which the law requires of all persons 
when approaching these places of known danger. Swanson v. Central R. 
Co. of New Jersey. (Mr. Edmund Wilson and Mr. Flavel McGee for 
plaintiff in error. Mr. William A. Barkalow and Mr. Charles H. Ivins 
for defendants in error). Opinion by GUMMERE, J., December 8, 1899. 


Divorce—Comity—Decree in foreign state ——Interstate comity re- 
quires that a decree of divorce pronounced by a court of the state in which 
the complainant is domiciled, and which has jurisdiction of the subject 
matter of the suit, shall, in the absence of fraud, be given full force and 
effect, within the jurisdiction of a sister state, notwithstanding that the 
defendant does not reside within the jurisdiction of the court which pro- 
nounced the decree, and has not been served with process therein; pro- 
vided that a substituted service has been made in accordance with the 
provisions of the statute of that state, and that actual notice of the 
pendency of the suit has been given to the defendant, and a reasonable 
opportunity afforded to put in a defense thereto; and provided, further, 
that the ground upon which the decree rests is one which the public 
policy of the state in which it is sought to be enforced recognizes as a 
sufficient cause for divorce. Felt v. Felt. (Mr. Frank L. Holt for ap- 
pellant. Messrs. Williams & Edwords for respondent). Opinion by 
GUMMERE, J., December 22, 1899. 


Writ of error—Attorney—Authority.—1. A motion to dismiss a writ 
of error because it was issued and is prosecuted without authority from 
the plaintiff may lawfully be made by the defendant. 2. A retainer to 
prosecute a suit does not of itself constitute a retainer to bring a writ of 
error to reverse a judgment rendered in that suit. 3. The fact that an 
attorney has a disputed agreement with his client, which, if established, 
would entitle him to a share of whatever money might be recovered in a 
certain cause, will not warrant the attorney in prosecuting, as attorney 
of record for his client, but against her will, a writ of error to reverse a 
judgment rendered in the cause. Delaney v. Husband. (Mr. G. H. 
Pierce and Mr. C. V. D. Joline for plaintiff in error. Mr. S. M. Roberts 
for defendant in error), Opinion by DIXON, J., January 15, 1900. 

Water supply—Fire protection—Contracts—A water company 
which unconditionally contracts to supply to a consumer water with 
pressure sufficient for fire purposes is liable for damages sustained by the 
consumer from fire in consequence of a failure in the water pressure, 
though the failure is due to a break in its pipe without the water company’s 
fault. Knappman Whiting Co. v. Middlesex Water Co. (Mr. Edward 
S. Savage for plaintiff in error. Mr. Frank Bergen and Mr. C. L. Corbin 
for defendant in error). Opinion by DEPUE, J., March 5, 1900. 


Replevin—Judgment—Bond.—1. When a bond is given by a de- 
fendant in replevin under the ninth and tenth sections of the replevin act, 
the only judgment that can be rendered on the trial is a judgment for the 
value of the goods, and damages for their detention. 2. Upon such judg- 
ment the plaintiff in replevin may issue execution against the defendant, 
or sue upon the replevin bond, or proceed under section 26 of the replevin 
act, The defendant cannot return the goods in satisfaction of the judg- 
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ment. 3. If suit is brought against the surety upon the replevin bond, 
he may prove, in discharge of his liability, that he has complied with jis 
contract by offering to return the goods in accordance with the condition 
of the bond. Johnson v. Mason. (Messrs. Thompson & Cole for plain- 
tiff inerror. Mr. Robert E. Stephany for defendants in error). Opinion 
by VAN SYCKEL, J., March 5, 1900. 

Gaming contract—Judgment—Enforcement.—1. Contracts to pay 
differences on the rise and fall of the price of cotton in the New York 
Cotton Exchange are wagering contracts, although they are made in the 
form of purchases and sales of cotton for future delivery. 2. A New Jer- 
sey court of equity will not aid judgment creditors to enforce a judgment 
for debts growing out of wagering contracts, although the contracts were 
made in another state, where they were legal, and although the defendants 
in the bill were non-residents of New Jersey, and have not, in their answer, 
set up the character of the contracts as a defense. Minzesheimer v. Dos- 
little. (Mr. Frank Bergen for appellants. Mr. Mahlon Pitney for ap- 
pellees). Opinion by DIXON, J., March 5, 1900. 

Public office—Retaining possession—Compensation.—One who, by 
force, retains possession of a public office after the expiration of his 
term, and against the lawful demand of his legally appointed successor, 
cannot recover the salary or emoluments attached to the office accruing 
after such demand. Blore v. Board of Chosen Freeholders of Union 
County. (Mr. Sherrerd Depue for plaintiff in error. Mr. W. R. Cod- 
ington and Mr. Craig A. Marsh for defendant in error). Opinion hy 
DIXON, J., March 5, 1900. 


Township collectors—Duties.—1. The provision of the act of March 
21, 1867, entitled “An act to establish a system of public instruction,” 
which makes it “the duty of the township collector of each township to 
receive and hold in trust all school moneys belonging to the township,” 
and to disburse the same, does not impose upon the person holding the 
office of collector the performance of a duty which is outside of those 
which he is required to perform as collector. It ingrafts an additional 
duty upon the office itself. 2. The act of March 14, 1879 (P. L. 1879, p. 
219), which authorizes certain of the townships of the state to compensate 
their collectors by the payment of an annual salary in lieu of fees, was not 
repealed by the amendment of May 25, 1894, to the “act to establish a 
system of public instruction.” Marr v. Inhabitants of Bloomfield Tp. 
(Mr. E. A. Raynor and Mr. F. E. Bradner for plaintiff in error. Messrs. 
Colie & Swayze for defendant in error). Opinion by GUMMERE, J., 
March 8, 1900. 

Witness—Impeachment—Master and servant.—1. The credit of a 
witness may be attacked either by his own cross-examination or by calling 
other witnesses for the purpose. 2. A master, though liable to make 
compensation for injuries done by his servant within the scope of his 
employment, cannot be held liable for exemplary or punitive damages 
merely by reason of wanton, oppressive or malicious intent on the part 
of the servant. 3. If a train hand, in repelling an assault made upon him 
by a passenger, uses more force than is reasonably necessary for the 
purpose of defending himself from the attack and ejecting the passenger 
frem the company’s train, the company is liable for damages resulting 
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irom such excess of violence. Haver v. Central R.-Co. of New Jersey. 
(Messrs. Roberson & Demarest for plaintiff in error. Mr. George 
Holmes for defendant in error). Opinion by GUMMERE, J., March 8, 
1900. 


Trial—Directing verdict —It is the duty of a court to control a jury 
in its verdict by a binding instruction, when the testimony in the case will 
not support any other verdict than that which is directed. Lippincott v. 
Supreme Council Royal Arcanum. (Mr. W. Holt Apgar for plaintiff :n 
error. Messrs. Thompson & Cole for defendant in error). Opinion hy 
GUMMERE, J., March 9, 1900. 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions). 

Chattel mortgage—Affidavit as to consideration—Rights of subse- 
quent mortgagee.—1. An affidavit to a chattel mortgage which states that 
the consideration for the mortgage is milk and part of a vendue bill, and 
then sets out the amount due, is a sufficient statement of the true con- 
sideration for the mortgage, required by 2 Gen. St., p. 2,113, section 52. 
2. Though the affidavit to a chattel mortgage is defective, the mortgage 
is valid as against every one except a creditor or a subsequent mortgagee 
or purchaser in good faith; and a showing merely that a subsequent mort- 
gagee had no notice of the first mortgage is not sufficient to constitute 
him a mortgagee in good faith, unless it further appears that his mort- 
gage was not given to secure a pre-existing debt. Wilson v. Lippincott. 
(Mr. T. J. Middleton and Mr. John J. Crandall for complainant. Mr. S. 
A. Atkinson for defendant). Opinion by REED, V. C., December 19, 
1899. 


Corporations—Receivers—Bonds—Lease.—1. Where a corporation 
legally leases its property for a term of years, though for a sum insufficient 
to pay interest on its bonds, a receiver will not be appointed at the instance 
of a stock and bond holder, in the absence of mismanagement by directors, 
since all the receiver could do would be to collect the rents subject to the 
lien of the mortgage. 2. Where one corporation, leasing the property of 
another, has no assets but the remnant of the term, and cannot operate 
under the lease at a profit, the lease has no value; and hence the appoint- 
ment of a receiver is not justified. City of Cape May v. Cape May, D. B. 
& S. P. R. Co. (Mr. S. Spicer Leaming and Mr. Robert McCarter for 
complainant. Mr. Thomas E. French for defendant, Cape May Transp. 
Co. Mr. L. M. Garrison for defendant, Cape May, D. B. & S. P. R. Co.) 
Opinion by REED, V. C., December 19, 1899. 





Neglect of city authorities to observe proper sanitary precautions in 
the construction or maintenance of a sewer system is held, in Hughes v. 
Auburn (N. Y.), 46 L. R. A. 636, insufficient to create a liability on the 
part of the city for damages on account of disease resulting therefrom. 

An order requiring plaintiff in an action for personal injuries to sub- 
mit to a physical examination of his person is held proper, in Wanek v. 
Winona (Minn.), 46 L. R. A. 448, and, if the plaintiff refuses to submit 
to an order made with proper safeguards to protect his rights, it is held 
that his action should be dismissed, 
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SOME INTERNAL REVENUE RULINGS BY THE COMMISSIONER. 


Stamp tax—On loans secured by pledges of collateral—[83]. (1) 
Any promissory note, whether given for a call loan or any other indebted- 
ness, and whether payable on demand or on time, requires to be stamped 
at the rate of two cenis for each hundred dollars of face value, or fractional 
part thereof. Interest accrued, or to accrue, on a promissory note forms 
no part of the face value of such note in determining the amount on whicn 
tax is to be computed. Each renewal of a promissory note requires 
stamping at the same rate as an original note, and payment of interest 
in advance on a matured note is considered to be a renewal of the same. 
(2) Pledges of stocks, bonds, etc., as collateral security for the payment 
of loans, are liable to tax under the provisions of that paragraph of Sched- 
ule A headed “Mortgage or pledge,” at the rate of 25 cents for each $500 
or fractional part thereof in exeess of $1,000. “If stock,” however, “is 
l:vpothecated as security for the payment of money simply by the delivery 
of the certificates to the lender, or deposited as a basis of credit without a 
mortgage or other written instrument being executed or made, whereby 
the said stock is pledged to secure the payment of a definite and certain 
sum of money,” no tax is imposed on such transaction. (3) As modify- 
ing the foregoing rulings to a certain extent, attention is called to t!:e 
amendment of February 28, 1899, to the war revenue act, which is in the 
following language: ‘Whenever any bond or note shall be secured by a 
mortgage or deed of trust, but one stamp shall be required to be placed 
upon such papers: Provided, That the stamp tax placed thereon shall 
be the highest rate required for said instruments, or either of them.” A 
pledge of stock or other personal property has been ruled within the pur- 
view of the above amendment, so that waen a promissory note or bond is 
secured by an instrument of pledge but one tax accrues, and that tax is 
the higher required on either instrument. Stamps representing this 
higher tax may be placed on either instrument, as parties may elect. 


MISCELLANY. 





STATE BOTRS. ed the following officers: Presi- 


Mr. S. Meredith Dickinson was | dent, Hon. Henry C. Pitney; first 
reappointed Supreme court report- | vice president, Hon. John B. Vree- 
er by Chancellor McGill a few | land; second vice president, Hollo- 
weeks before the latter’s death. way W. Hunt; secretary, Daniel S. 

Mr. Frederick T. Johnson, of the | Voorhees; treasurer, Hon. Edward 
firm of Johnson & Pilch, has been | K. Mills. 





appointed city comptroller of New- 
ark, in place of John S. Gibson, 
whose term has expired. Mr. 
Johnson was admitted to practice 
in 1876 and at the time of his ap- 
pointment was city attorney. 

The Morris County Bar Associa - 
tion, recently organized, has elect- 





Mr. Justice Ludlow announced 
at May’s Landing recently that mo- 
tion days in Camden for the First 
Judicial District, which includes At- 
lantic county, will hereafter be on 
the first and third Fridays of each 
month instead of the first and third 
Saturdays, as heretofore; 
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The Court of Pardons, on Apri! 

4, considered one hundred cases 
favorably and acted on twenty-four, 
which included two restorations to 
citizenship, one pardon and twenty- 
one paroles. Almost all the 
paroles were granted because of the 
sickness of the prisoners. 

About fifty members of the Mer- 
cer County Bar gave a banque, 
April 2, to Hon. Robert S. Wood- 
ruff, whose term as Law Judge had 
just expired; to Hon. John Rell- 
stab, his successor, and to Hon. 
George W. Macpherson, District 
Court Judge. It was held in the 
Colonial room of the Trenton 
House, Trenton. Wit, humor and 
good fellowship prevailed on every 
hand and bright passages of repar- 
tee followed hard upon the more 
serious parts of the affair. 

Governor Voorhees has _ reap- 
pointed Judge J. Frank Fort, of 
East Orange, and Frank Bergen, 
of Elizabeth, as Commissioners for 
Promoting Uniformity of Legisla- 
tion, and named John R. Hardin, 
of Newark, as a member of the 
commission to succeed Joseph D. 
Bedle, of Jersey City. The ap- 
pointments are for five years. 

Of District Judge Thomas J. 
Lintott, of Newark, who succeedec 
Judge Guild, April 2, the Newark 
“Sunday Call” says: “He has prac- 
ticed law and lived in Newark and 
Belleville for many years, is of a 
calm, dispassionate nature, an able 
lawyer and a man of unusually 
sound judgment.” 


CORRECTION OF NAME. 


In our last issue, among the 
names of attorneys who were ad- 
mitted at the February examina- 
tion, was that of “Edward J. Pit- 
ney.” It should have been Ed- 
ward J. Whitney. 
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A GIANT CORPORATION. 


Near the close of March the larg- 
est capitalized corporation in New 
Jersey, through Mr. James B. Dili, 
of East Orange, as its counsel, filed 
articles with the secretary of state. 
The Carnegie Company, as it is 
called, has a capital stock of $160,- 
000,000. The company is to man- 
ufacture steel and iron and is a re- 
sult of the gigantic combine result- 
ing from the settlement of the dif- 


ferences between the two iron 
kings, Andrew Carnegie and 
Henry C. Frick. The filing fee 


was $32,000 and the annual tax 
paid to the state will be $11,750. 
The stock is divided into 160,000 
shares of common stock, of which 
Andrew Carnegie, of Pittsburg. 
holds %6,379; Henry Phipps, of 
Pittsburg, 17,226; Henry C. Frick, 
of Pittsburg, 15,484; Charles 
Schwab, of Braddock, 18,929; 
Francis F. F. Lovejoy, of Pitts- 
burg, 7,024, and a number of others 
have smaller interests. 





OBITUARY. 


CHaANceLtorn ALEXANDER T. McGI... 


Alexander T. McGill, sixth 


Chancellor of New Jersey, died at 


| 8.30 o'clock A. M. on Saturday 


morning, April 21, at his home, 27 
Barrow street, Jersey City. He 


| had been very ill for several months. 
| He was unusually bright on Friday 


and talked over business matters 


| with his brother and physician, Dr. 


| John D. McGill. 
| him in a cheerful frame of mind at 


The latter left 


7 o'clock Friday evening, but was 
sent for soon after midnight, and 
then told the Chancellor he had 


| only a few hours to live and sent 


for his friend, Rev. Frederic E. 
Mortimer, rector of St. Mark’s 
Episcopal Church, who prayed with 
him at the Chancellor’s request. 
Chancellor McGill was conscious 
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up to within a few minutes of the 
end. He bade his wife good-bye 
and relapsed into a stupor, which 
ended in death. He faced death 
calmly and spent his last hours in 
talking to the members of his fam- 
ily and the minister about his af- 
fairs and his resignation to meet 
whatever was in store for him in 
the world beyond the grave. 

The illness of the Chancellor had 
reduced him remarkably in flesh. 
He fell from one hundred and sixty 
to ninety pounds in a few months, 
but was cheerful to the last. An 
effort was made to keep business 
away from him, but on Monday 
preceding his death he _ insisted 
upon attending to some important 
matters, and on that and the follow - 
ing day he signed seventy-seven 
Chancery orders. This was done 
against the advice of his brother, 
but the Chancellor insisted and sent 
for Sergeant-at-Arms Thomas 
Haggerty and the papers. The 
last order signed by the Chancellor 
was in the case of Jackson v. The 
Paterson Iron Works, in which 
several thousands of dollars belong- 
ing to the Garret Hobart estate 
was involved. 

Chancellor McGill had intended 
to resign his office on June 1, al- 
though his term had another year 
to run, and it was his strongest de- 
sire to recover sufficiently to put his 
office affairs in order before ten- 
dering his resignation to the Gover- 
nor. He spoke of resigning over 
two months ago, and was restrain- 
ed by the protests of all of the Vice 
Chancellors. They believed thai 
he would recover and finish his 
term of office and they pleaded 
with him to withhold his resigna- 
tion, refrain from work of any kind 
and try to regain his strength. 

Dr. McGill, in speaking of his 
brother’s death, said: “He died a 
martyr to duty. His office killed 





| him. He was a scrupulously con- 
| scientious man and thought of duty 
_above everything else, and would 
'never shirk a responsibility, no 


matter how much he might suffer 


| in fulfilling it. All that killed him 


was complete exhaustion from 
overwork. He taxed and weaken- 
ed his constitution to such an ex- 
tent that there was nothing left to 
build on when he was at last com- 
pelled to give up, and his tissues 
slowly wasted away.” 

Chancellor McGill was born in 
Allegheny City, Pa., in 1845. He 
came to New Jersey in 1854, when 
his father, Rev. Alex. T. McGill, 
D. D., LL. D., accepted a profes- 
sorship in the Theological Semin- 
ary of the College of New Jersey 
at Princeton. Prior to that time 
the elder McGill had been pro- 
fessor of the Western Theological 
Seminary of Allegheny City. The 
Chancellor’s father held the profes- 
sorship in Princeton up to the time 
of his death, in 1889. 

The Chancellor was graduated 
from that college in 1864, and it 
subsequently conferred on him the 
degree of LL. D. He was grad- 
uated from Columbia Law Schooi, 
New ‘York, in 1866, and received 
from it the degree of LL. B. He 
studied law with the late Supreme 
Court Justice Edward W. Scudder 
in Trenton, and was admitted tu 
the Bar as an attorney in 1867. In 
1870 he became a counsellor-at- 
law. In 1868 Mr. McGill took up 
his residence in Jersey City, after 
having lived for several years in 
Trenton. 

In 1874 and 1875 Mr. McGill was 
city attorney for the City of Bay- 
onne. In these years also he repre- 
sented the old First Assembly dis- 
trict of Hudson county in the As- 


| sembly. As an Assemblyman he 


served on leading committees aud 
took a very active part in the leg- 
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islative work. He served for five 
years as Prosecutor of the Pleas of 
Hudson county, succeeding Abram 
©. Garretson, who was appointed 
Law Judge. When Mr. Garretson 
resigned the Judgeship, Mr. McGill 
was appointed Judge in his place. 
He served as Judge until 1887, 
when Governor Green appointed 
him Chancellor, on March 29. 
The Senate unanimously confirm- 
ed the appointment on March 31. 
In 1895 he ran for Governor on the 
Democratic ticket, but was defeated 
by John W. Griggs. Since then he 
has given only the closest attention 
to the duties of his office. 

The funeral of the Chancelloi 
took place on April 24. Services 
were held at his late home in Jer- 
sey City at 9.30 A. M., where the 
Rev. Frederic Mortimer, rector of 
St. Mark’s P. E. Church, officiated. 
The body and mourners were car- 
ried by a special train of, five cars 
to Princeton, where, at noon, ser- 
vices were held in the First Pres- 
byterian Church. President Fran- 
cis L. Patton, of Princeton College, 
read from I. Corinthians xv., and 
the Rev. Dr. Benjamin B. War- 
field, of Princeton Seminary, offer- 
ed a prayer. The two hymns, 
“Jesus, Lover of My Soul” and 
“Rock of Ages, Cleft for Me,” were 
sung by a sextet from the Univer- 
sity Glee Club. The burial was in 
the old Princeton cemetery. At- 
torney-General Griggs and Gov- 
ernor Voorhees headed the honor- 
ary pallbearers, among whom were 
Flavel McGee, A. Strong, Kearney 
Rice, Attorney-Generay Grey, of 
New Jersey; Judge Kirkpatrick, 
Cortlandt Parker, Chief Justice 
Magie, Vice-Chancellor H. C. Pic- 
ney, David A. Depue, Bennet Van 
Syckel, C. G. Garrison, Job Lippin- 
cott, Jonathan Dixon, George C. 
Ludlow, C. E. Hendrickson, Judge 
J. A. Blair, Colonel Meredith 
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Dickinson, ex-Governor Werts, 
Secretary of State Wurts and 
Chancery Clerk Lewis A. Thomp- 
son. 


BOOK NOTICES. 
NOTES ON THE LAW of 
Territorial Expansion. With 
Especial Reference to the Philip- 
pines, submitted to Committee 
on the Judiciary of the Senate of 
the United States, March 16, 
1900, by Carman F. Randolph, 
of the New York Bar. 


Mr. Randolph, who is a member 
of the New Jersey Bar, as well as 
that of New York, has been mak- 
ing a careful study of the constitu- 
tional and legal questions suggest- 
ed by recent acquisition of new ter- 
ritory by the United States. As 
early as June, 1898, during the 
progress of the war with Spain, he 
published a pamphlet insisting that 
even if the Philippines were irre- 
trievably lost to Spain, they should 
not be annexed to the United 
States. There is not a prospective 
state of the Union, he said, “in 
Asia.” “There is nothing for the 
United States in Asia but perpet- 
ual provinces, and provincial gov- 
ernment is nothing but the rule of 
force applied to subject people.” 
Again, while the question of ratifi- 
cation of the treaty of Paris was 
pending, Mr. Randolph wrote an 
article which appeared in the {far- 
vard Law Review for January, 
1899, and was reprinted in the Con- 
gressional Record, and in this he 
discussed the constitutionai as- 
pects of annexation, and insisted 
that no territory should be acquir- 
ed unless it was to become a pari 
of the Union, and subject in all re- 
spects to the constitution of the 
United States. The present pam- 
phlet is a further discussion of the 
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subject in view of the fact that the 
territory has actually been acquir- 
ed, and the purpose of the discus- 
sion is to establish the proposition 


that “the islands are a part of the’ 
United States and our relation to | 


them is defined by the law of the 
constitution, complemented by 
treaty provisions and principles 2f 
public law conformable to its su- 
preme authority.” The paper be- 
gins with the transfer of the Span- 
ish title and the effect of the ces- 
sion; it examines the arguments 
against the rule of the constitution 
and considers the important sub- 
jects affected by the question 
whether the constitution is extend- 
ed to the islands or not, and espe- 
cially slavery citizenship, civil 
rights and the tariff. Mr. Ran- 
dolph insists that constitutionai 
government of the islands is noi 
only not impossible, but practica- 
ble and beneficial, and that the ef- 
fect of denying constitutional 
rights would be evil both to them 
and to ourselves. 
the powers of Congress and the 
powers of the President with re- 
spect to the government of the 
Philippines, and also the right oi 
relinquishing sovereignty and the 
power to establish a protectorate. 
The discussion is based on an ex- 
amination of the decided cases and 
political precedents, and is a valu- 
able contribution to the study of 
these vexed questions which are 
now of great practical importance. 
There. are certainly grave difficul- 
ties in applying all the provisions 
of the constitution to the Philip- 
pines in the same way as they are 
applied to the states of the Union, 
but some of the perplexities of the 
subject will be removed if we are 
careful to ascertain what is meant 
by the constitution itself, by the 
words United States in the several 
different senses in which the words 
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are used, and, if we observe the 
fact pointed out by Prof. Langdell 
in a luminous article on that sub- 
ject in the Harvard Law Review 
for January, 1899, that the words 
sometimes mean the _ thirteen 
United States, sometimes the na- 
tion formed by the Union and 
sometimes the territory which they 
occupy, and still again all the ter- 
ritory under their jurisdiction. 
Mr. Abbott Lawrence Lowell, in 
an article in the last November 
number of the “Harvard Law Re- 
view,” refers to Prof. Langdell’s ar- 
ticles and Mr. Randolph’s as ably 
advocating two opposing theories 


_of the application of the constitu- 


He discusses | 





| tion to our new dependencies, and 


suggests a third. His conclusion 
is that the theory which best inter- 
prets the constitution in the light of 
history, and which most completely 
agrees with the authorities, would 
seem to be that territory may be as 
annexed as to make it a part of the 
United States, and that, if so, all 
the general restrictions in the ccn- 
stitution apply to it, save those on 
the organization of the judiciary; 
but that possessions may also be so 
acquired as not to form part of the 
United States, and in that case con- 
stitutional limitations, such as thuse 
requiring uniformity of taxation 
and trial by jury, do not apply. 

E. Q. K. 


1900 LAWS of New Jersey. Re- 
lating to Corporations. With 
Notes by James B. Dill, of the 
New Jersey Bar. 

The foregoing pamphlet is 
printed and sent out by the secre- 
tary of state and contains chapters 
124, 126, 130 and 172 of the legis- 
lative acts of 1900. They and the 
notes are printed in the same form 
as Dill on New Jersey Corpora- 
tions, which is a most excelient 
work. 
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AMERICAN NEGLIGENCE 
REPORTS, Current Series (Cit- 
ed Am. Neg. Rep.) All the 
current negligence cases decided 
in the Federal court of the 
United States, the Courts of Last 
Resort of all the States and 
Territories and selections from 
the intermediate courts. To- 
gether with Notes of English 
Cases and Annotations. Edited 
by John M. Gardner, of the New 
York Bar. Vol. VI. Remick 
& Schilling, New York, 1900. 


The cases reported in this vol- 
ume comprise those arising cut. of 
the negligence of carriers, corpora- 
tions, landlord and tenant, master 
and servant, municipal corpora- 
tions, railroads, etc., decided dur- 
ing the year 1899, in the highest 
courts of nearly all of our states, 
together with cases in the Circuit 
courts, Circuit Courts of Appeal 
and the Supreme court of the 
United States. Annotations and 
notes of English cases are added 
to several of the decisions reported. 
The book also contains a Table of 
Cases, classified, which forms a 
ready guide to a case in point. 
The volume is of special interest to 
counsel, having to do with tort 
cases arising out of street railway 
accidents and the accidents result- 
ing from defective sidewalks, high- 
ways, etc. In addition to the value 
of having printed in full in one vol- 
ume all the cases relating to the 
subject of negligence, the notes 
added are of perhaps even greater 
value, because they, in a very brief 
space, give all the recent decisions 
upon the subject matter considered. 
We call attention to the following 
notes: Note of case of person on 
highway, injured by falling object; 
on imputed negligence; cases aris- 
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ing from accidents caused by 
horses becoming frightened cn 
highways; cases of injuries sustain- 
ed on defective highways; note of 
bicyclist injured on defective side- 
walk; note of case on “stop, look 
and listen;”’ cases on “fellow-ser- 
vant; note on incompetency of 
fellow-servants; note of case of 
workman injured by contact with 
electric wire on roof of building; 
cases relating to notice to city of 
intent to sue for personal injuries. 
There are also twenty-eight notes 
of recent important English cases. 
To the busy lawyer, who does not 
have the time to go through all the 











printed cases in the reporters, these 
reports are of more than passing 
interest and value, and, as we refer 
to same frequently, we can com- 
mend them for accuracy as well as 
for the care with which the citations 
have been selected and notes have 
been prepared. 


REPORT of the Twenty-second 
Annual Meeting of the Ameri- 
can Bar Association, held at But- 
falo, New York, 1899. 


This annual volume is constant- 
ly growing in size and interest. 
The present volume makes 744 
pages. Among the papers given 
in full is that on the “Power to Ac- 
quire Foreign Territory,” by U. S. 
Senator Lindsay, of Kentucky; 
“The State Punishment of Crime,” 
by Sir William R. Kennedy, of 
England; “New Jersey and the 
Great Corporations,” by Mr. Ed- 
ward Q. Keasbey, of Newark; 
“The Study of Comparative Juris- 
prudence,” by Mr. William Wirt 
Howe, of Indiana. There are 
other discussions and papers quite 
as interesting. 














